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REVIEWS OF BOOKS. 

The Spirit of the Common Law. By Roscoe Pound. Boston, Mar- 
shall Jones Company, 1921. — pp. xv, 224. 

For many years our courts have been subjected to criticism by 
men of progressive ideas, and all kinds of reforms have been recom- 
mended to give expression to the popular will for 'social justice.' 
Legislatures and executives who favored the enactment of laws aim- 
ing at the improvement of social conditions found themselves balked 
by the judiciary; and judges came to be regarded not as impartial 
dispensers of justice but as the prejudiced champions of the interests 
of a class to which they themselves were said to belong. As a matter 
of fact, the industrial development of modern life had brought with 
it social conditions which, seemingly, could not be satisfactorily dealt 
with by the old legal tradition. The popular attacks directed against 
the courts were generally unreasonable, and the remedies proposed 
to realize 'social justice' ill-advised. As Professor Pound says: 
" The fundamental difference between the law of the nineteenth cen- 
tury and the law of the period of legal development on which we 
have entered is not in the least due to the dominance of sinister inter- 
ests over courts or lawyers or jurists. ... It is a conflict of ideas, 
not of men; a clash between conceptions that have come down to us 
and entered into the very flesh and blood of our institutions and 
modern juristic conceptions born of a new movement in all the social 
sciences. Study of fundamental problems, not reversion to justice 
without law through changes in the judicial establishments or ref- 
erenda on judicial decisions, is the road to socialization of the law" 
(pp. 191 f). What was needed was an understanding of our legal 
system in its relation to our entire civilization, a study of its spirit 
and its growth, and an appreciation of its capacity for further develop- 
ment in the solution of the new problems presented by a new order 
of society. Such a task could have been undertaken only by a wise 
and learned jurist, by a man of wide historical knowledge and deep 
insight, by a scholar like Professor Pound who has given us in this 
interesting and instructive book an interpretation of the history of the 
Anglo-American law, and has shown us what factors have contributed 
to shape it. There was need of a man '" to examine the legal tradition 
on which [the lawyer] relies, to ascertain the elements of which it is 
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made up, to learn its spirit, and to perceive how it has come to be 
what it is, to the end that we may know how far we may make use 
of it in the stage of the legal development upon which the world has 
now entered" (p. 10). 

Professor Pound finds that of the seven important factors which 
have contributed to shape our law, all but one, the feudal law, made 
strongly for individualism, and that it is this obstinate individualist 
element that has stood in the way of the socialization of the common 
law. Our legal tradition, he declares, is concerned not with social 
righteousness but with individual rights; it is so zealous to secure 
fair play to the individual that often it secures very little fair play 
to the public. The isolated individual is the center of many of its 
most significant doctrines. The feudal doctrine of rights and duties 
incident to certain relationships fell into disfavor in the nineteenth 
century; while Puritanism, the attitude of protecting the individual 
against government, the eighteenth-century doctrine of the natural 
rights of the abstract individual man, the insistence of the pioneer 
upon a minimum of interference with his freedom of action, and the 
nineteenth-century deduction of law from a metaphysical principle of 
individual liberty — all combined to make jurists and lawyers think of 
individuals rather than of groups or relations. In short, according 
to our author, an ultra-individualism is peculiar to Anglo-American 
thinking, an uncompromising insistence upon individual interests and 
individual property as the focal point of jurisprudence. Puritanism 
gave added emphasis to individualist ideas in the United States and 
kept them alive and active fifty years after English legal thought had 
turned over a new leaf (p. 37). The good and bad sides of all this 
are clearly brought out by Professor Pound (pp. 44 ff ) ; and it is 
shown that "it is, after all, not fundamental principles of jurispru- 
dence, but traditional principles of Puritanism operating out of their 
sphere with which American legislators are struggling" (pp. 58 f). 
Similar results are reached with respect to the other factors which 
have helped to shape our law: we learn what a profound influence 
conceptions, ideals, ethical and political theories have exercised upon 
the law. 

It is perfectly plain to Professor Pound "that legal systems do 
and must grow, that legal principles are not absolute, but are relative 
to time and place, and that juridicial idealism may go no further than 
the ideals of an epoch." This may seem a somewhat sceptical con- 
clusion with respect to the common law, which has so often been 
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lauded as the expression of eternal truth and justice. The reader 
may also be puzzled by the emphasis laid in the book upon "judicial 
experimentation," "judicial experience," and "judicial empiricism," 
as well as by the pragmatist leanings which the author seems to reveal 
in his recommendations concerning the future development of the 
law. But it is the language and not the thought, the labels, and not 
the ideas they stand for, that arouse misgivings. Professor Pound 
has no thought of destroying the certainty of the law. Indeed, he 
holds that the chief cause of the success of our common-law doctrine 
of precedents as a form of law is that it combines certainty and power 
of growth as no other doctrine has been able to do. Both the doctrine 
of precedents and the doctrine of supremacy of law, the two funda- 
mental doctrines of the common law, "represent the Germanic idea 
of law as a quest for the justice and truth of the Creator. The 
common-law doctrine is one of reason applied to experience. It 
assumes that experience will afford the most satisfactory foundation 
for standards of action and principles of decision. It holds that law 
is not to be made arbitrarily by a fiat of the sovereign will, but is to 
be discovered by judicial and juristic experience of the rules and 
principles which in the past have accomplished or have failed to 
accomplish justice" (pp. 181 ff). It is true, the references to "ex- 
perience" in the above quotation and elsewhere, and statements like 
the one on page 182 that "causes are to be judged by principles 
reached inductively from the judicial experience of the past," are 
misleading or, at least, ambiguous unless they are interpreted in the 
light of illustrations, given by Professor Pound, of "judicial em- 
piricism." The meaning is that the judge applies reason, standards, 
principles, to experience; he tests them by their experienced results. 
Experience, for example, shows that the principle of individualism 
conceived abstractly and applied abstractly results in injustice and 
must be modified. The truth of a principle depends upon what it 
accomplishes — this is what the ' sociological ' jurists are fond of call- 
ing the pragmatist element in their teaching — but, be it remembered, 
what it accomplishes in realizing justice. The ' sociological ' judge 
approaches his task with predetermined premises, principles, stand- 
ards, ideals, but he does not ride his principles to death; he uses 
judgment in applying them, just as common-sense morality uses 
judgment in applying ethical principles in daily life : it often happens 
that a principle applied abstractly destroys the very purpose of the 
principle: summum jus summa injuria. 
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It is evidently because of the fruitfulness of the method employed 
by juristic science that Professor Pound considers Anglo-American 
law fortunate in entering upon a new period of growth with a well- 
established doctrine of law-making by judicial decision. He declares 
that if the causes of the backwardness of the law with respect to 
social problems are to be found in the traditional element of our 
legal system, the surest means of deliverance are also to be found 
there. "Given new premises," he says, "our common law has the 
means of developing them to meet the exigencies of justice and of 
molding the results into a scientific system" (p. 185). Indeed, he 
finds that "a shifting was in progress in our case law from the in- 
dividualist justice of the nineteenth century ... to the social justice 
of today even before the change in our legislative policy became so 
marked"; and he enumerates eight noteworthy changes in the law in 
the present generation which are in the spirit of recent ethics, recent 
philosophy and recent political thought (p. 185). This infusion of 
social ideas into the traditional element of our law must go on, for 
" a body of law which will satisfy the demands of the society of 
today can not be made of the ultra-individualist materials of eight- 
eenth-century jurisprudence and nineteenth-century common law based 
thereon, no matter how judges are chosen or how often they are dis- 
missed. . . . The way must be prepared by juristic science and by 
careful legislation, worked out consistently and upon a clear program, 
as the legislation of the reform movement in the first half of the 
nineteenth century was framed on the basis of Bentham's doctrine of 
utility" (p. 190). What juristic science will have to do in the future 
is to add to its method by studying the social operation of rules and 
doctrines and the effects which they produce in action, in order to 
determine how far they achieve the ends of law. 

All this sounds reasonable; the only wonder is that the philosophy 
of utilitarianism, which received its warmest welcome in the home of 
the common law, exercised such little influence upon the common law, 
and that all theories of the law should have remained individualistic 
until the coming of Jhering who drew his inspiration from English 
utilitarianism. Professor Pound, who points out that the votaries of 
the social sciences not so long ago confirmed the lawyers in the ideas 
they found in their lawbooks, would most likely reply that even teleo- 
logical moralists like Mill and Spencer who set up the general happi- 
ness as the supreme end in their ethics, were individualists in law and 
politics. They, too, like the jurists, were dominated in their legal and 
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political thinking by the eighteenth-century doctrines, and looked with 
suspicion upon social legislation ; and they, too, confirmed the lawyers 
in their extreme individualist ideas. Old conceptions die hard, par- 
ticularly when there is an element of truth in them and they have 
accomplished so much for human kind as the individualistic ideal has 
accomplished. Besides, it remains to be seen how far the coming 
generation will go in the socialization of the common law. The fear 
of communistic socialism has already led to political reaction in the 
United States, and it may check the progress of the new movement 
in the law. That would be a calamity, for there is nothing revolu- 
tionary in the new school as represented by men like Professor Pound 
and Judge Cardozo, whose illuminating little book on The Nature of 
the Judicial Process has recently appeared. Their aim is not to intro- 
duce into the common law a socialistic theory but to infuse into it a 
social spirit, which is quite a different thing. Their purpose is not to 
destroy individualism, but to temper it with justice, — to enable a 
greater number of human beings to be individuals. They are the true 
individualists. 

Frank Thiixy. 
Cornell University. 

History. Its Theory and Practice. By Benedetto Croce. Author- 
ized Translation by Douglas Ainslie. New York, Harcourt, Brace 
and Company. 1921. — pp. 317. 

This is volume IV of the systematic works of Croce, which bear 
the general title of "Philosophy of Spirit." Its contents originally 
were published in large part in proceedings of Italian academies and 
in Italian journals, but its first appearance in book form was in Ger- 
many in 1915 under the title, Zur Theorie und Geschichte der His- 
toriographie. The present translation is from the second edition of 
the Italian edition, which has the title, Teoria e Storia delta Storio- 
grafia. The American edition of the English translation has been given 
a somewhat modified title, while in England it has appeared as Theory 
and History of Historiography. This change of title may easily be- 
come the source of some confusion. 

As the author points out, the theory of history does not form a 
new systematic part of his philosophy, but was already outlined in 
certain chapters of his Logic. The form of historical comprehension 
is, as it were, the ideal form of theoretical intelligibility towards which 
all his discussions of the forms of spiritual life have pointed. " In a 
certain sense, therefore, this resumption of the treatment of historiog- 



